
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 108 of 2015 

u/s 417/376  IPC 

STATE 

Versus 

Mokbul Hussain 

   Accused person 

(Committed by Sri B. Prasad, then JMFC, Bilasipara in GR case No-454/12 u/s 

376 I.P.C.) 

 

Advocate appeared:- 

For the state:-Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:- Mr. Abdul Mannan , Advocate. 

Date of institution of the case    :- 12-01-12 

Date of commitment            :- 05-06-15  

Date of Framing charge          :- 17-10-15 

Date of prosecution evidence   :-  25-01-17, 12-07-17, 19-09-17, 
          11-10-17, 18-01-18  
 

Statement of accused recorded on :-  30-01-18 

Date of Argument                      :-  05-02-18 

Judgment delivered                 :- 19-02-18  
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JUDGMENT 

Prosecution Case 

1. Prosecution case as unfurled from complaint petition is that since five 

years prior to lodging of ejahar accused and informant/victim had love affairs 

but parents of informant given marriage to informant/victim to other place. 

During conjugal life of informant/victim accused Mokbul offered his love to 

informant/victim and promised to marry her. After two years of leading her 

conjugal life informant/victim divorced her husband as asked by accused had 

physical relation with her on the pretext of marriage and as a result she 

became pregnant of 7 months. Thereafter she told the said fact to her 

parents and one village mel held in this regard where accused confessed his 

guilt and promise to marry informant/victim but did not marry 

informant/victim. Thereafter informant/victim knowing that accused is going 

to marry another girl on 03-01-12 lodged complaint petition before the SDJM 

(M) Bilasipara.             

 

Investigation 

 

2. Officer-in-charge of Chapar police station on receiving the complaint 

petition of informant/victim forwarded by ld. SDJM (M) Bilasipara registered a 

police case vide Chapar police case No. 12/12 under section 

109/120(B)/376/493/417 I.P.C. and SI Rabindra Nath Das was entrusted to 

conduct the investigation of the case and after completion of investigation IO 

submitted charge sheet against the accused person named herein above u/s 

376 I.P.C.    

Committal 

3. On receipt of the charge sheet, then Learned JMFC, Bilasipara, took 

cognizance and after furnishing necessary copies to accused person 

committed the case before the Learned. Sessions Judge, Dhubri for trial and 

Learned Session Judge, Dhubri made over the case to this court for trial. 
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Charge 

4. My then Ld. Predecessor after hearing learned counsel for both sides 

and perusal of material on record framed charge u/s 417/376 IPC  against 

the accused Mokbul Hussain and when charges  are read over and explained 

to the accused person, he pleaded not guilty and claimed to be tried.  

 

Trial 

 

5. In order to prove the prosecution charges against the present 

accused person, prosecution adduce evidence of all together 7 number of 

witnesses and exhibited 6 number of document. PW-1 Mrs. X, PW-2 Golabjan 

Bibi, PW-3 Abdul Mazid, PW-4 Abu Bakkar Siddique, PW-5 Dr. Mrs. Muskura 

Ahmed, PW-6 Sahera Khatun, PW-7 Rabindra Nath Das. Ext-1 complaint 

petition, Ext 2- statement of victim recorded u/s 164 Cr.P.C, Ext 3 Medico 

legal report, Ext 4 Radiological report,  Ext-5 sketch map, Ext-6 charge sheet. 

After closure of the prosecution evidence, statement of the accused person 

recorded u/s 313 Cr.P.C. Accused plea is total denial, however declined to 

adduced evidence in support of the plea of denial.  

 

6.                       POINTS FOR DETERMINATION:- 

 

i) Whether accused at village Hardemara under Chapar PS used to 

commit sexual intercourse with the informant/victim for about 5 years by 

fraudulently promising her to marry and also induced her to deliver her 

chastity to deceitfully commit sexual intercourse with her? 

ii) Whether accused at village Hardemara under Chapar PS committed 

rape on informant/victim with promise to marry her? 

 

ARGUMENT 

 

7. I have heard learned counsel for both sides. Ld. Addl. P.P submitted 

that by adducing evidence of informant/ victim, MO and IO establish the 

prosecution charge against the accused person. Ld. defence counsel made 

submission that there was love affairs in between accused and victim but it is 

the victim who married one Nurul and therefore physical relationship, if any, 

took place in between accused and victim is consented physical relationship. 

He further submitted that till 2012 she was not divorced and led her conjugal 
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life with her husband Nurul but outside her marriage she started relationship 

with accused and then falsely filed this case and victim was in jail hajot in the 

kidnapping case and her cross reveal the same.  

EVIDENCE 

8. Evidence of PW-1 Mrs X is that she lodged the complaint petition 

against the accused Mokbul Hussain in the year 2012. She deposed she had 

love affairs with accused Mokbul Hussain prior to her marriage with Nurul 

Hoque. She deposed she wanted to marry accused Mokbul but her parent’s 

did not agree with that and she was given marriage to Nurul Hoque. She 

deposed during her conjugal life with Nurul Hoque, accused suggested her to 

divorce her husband Nurul Hoque and on several times committed sexual 

intercourse with her with promise to marry her and she became pregnant. 

Thereafter accused refused to marry her for which she informed the matter 

to her parents and in this connection a village mel was held and in the said 

mel accused confessed his guilty. She deposed when accused was going to 

marry another girl she filed the complaint petition against accused Mokbul 

Hussain bide Ext 1. She deposed she was examined by doctor and her 

statement was also recorded by the magistrate u/s 164 Cr.P.C vide Ext 2. In 

cross she stated she married Nurul Hoque in the year 2012 and she did not 

lodge ejahar in the police station though her house is situated near to the 

police station. She stated she left the house of her husband Nurul Hoque 

voluntarily though he did not divorce her and she filed this complaint petition 

after 7 months of the incident.  She stated during her conjugal life with Nurul 

Hoque she was in Guwahati jail about 2 months and 14 days in connection 

with kidnapping case. She stated her son Aminul Islam is belong to accused 

Mokbul and another son Akrud is belong to her former husband Nurul Hoque. 

She denied the defence suggestion that she blackmailed accused and 

demanded an amount of Rs. 4 lakh from accused and accused did not 

commit sexual intercourse with her. 

9. Evidence of PW-2 Golabjan Bibi is that informant/victim is her niece 

and she does not know anything about the incident. In cross she stated she 

did not hear anything about the incident.  

10. Evidence of PW-3 Abdul Mazid is that informant/victim is his 

neighbour. He deposed incident took place in the land and house belonging 

to one Golabjan Bewa and when police came to inquiry he was called by 

police and in presence of him informant/victim stated that informant/victim 

had love affairs with accused Mokbul and accused with promise to marry her, 
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had sexual intercourse with her and as result she conceived. In cross he 

stated informant/victim got married only once and informant/victim got 

married before the incident and led her conjugal life with her husband about 

2 years. He stated before filing of this case victim was stayed at Guwahati 

with her husband and during that time she was in jail custody for about 2/3 

months. He stated he does not know if nay village meet held in connection 

with subject matter of informant and one Monowar. He denied the defence 

suggestion that in his presence informant/victim did not stated before the 

police that there was love affairs in between informant/victim and accused 

and with promise to marry her, accused had sexual intercourse with 

informant/victim and as a result she conceived.  

11. Evidence of PW-4 Abu Bakkar Siddique is that he knows 

informant/victim and accused Mokbul. He deposed incident was took place in 

the house of Golabjan Bewa and he did not witness the incident. He had only 

heard about the incident. He deposed when police came to inquiry, he being 

village secretary called by police and they sit in the house of informant and in 

presence of him informant/victim stated before the police that accused 

Mokbul had committed rape on her. Thereafter they went to the house of 

Golabjan where Golabjan told before the police that she did not witness the 

incident but she saw accused and informant/victim locked in a room in her 

house and accused Mokbul fled away opening the rood of said room. He 

deposed one village mel was held in their village to discuss about this 

incident and in the said mel he heard that accused Mokbul had committed 

rape on informant/victim and as matter was not settled in the said mel, 

informant/victim lodged the case. In cross he stated informant/victim got 

married before 2 years of this incident and she lived with her husband for 

about 1 year. He stated informant did not tell to him when incident of rape 

took place. He denied the defence suggestion that informant/victim in 

presence of him did not stated that accused Mokbul had committed rape on 

her. He stated he does not know if husband of informant/victim left her on 

the ground that informant/victim was in jail hajot and she had relation with 

other man. 

12. PW-5 Dr. Muskura Ahmed is MO of this case. Her evidence is that she 

examined informant/victim in connection with Bilasipara PS case no. 12/12 

u/s 109/120(B)/376/403/417 I.P.C. and on examination found secondary sex 

character normal, there was no injury mark, menstrual history normal, there 

was no marks of any violence, no spermatozoa in the smear and as per 
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radiologist report victim was above 18 years. In cross she stated in respect 

of some woman during pregnancy also she may have her monthly period.  

13. Evidence of PW-6 Sahera Khatun is that she knows informant/victim 

and accused and she only knows about the love affairs in between accused 

and informant/victim and she heard from informant/victim that accused had 

physical relation with informant/victim. In cross she stated informant victim 

is her sister in law and at the time of incident informant/victim was married 

and having two children.  She denied the defence suggestion that she 

deposed falsely that she had heard from informant/victim that accused had 

physical relation with informant/victim.  

14. PW-7 Rabindra Nath Das is IO of this case. His evidence is that on 

being endorsed by O/C Chapar PS he investigated this case. During 

investigation he recorded the statement of informant/victim at the police 

station, went to the place of occurrence, drew sketch map of the place of 

occurrence as shown by informant/victim, recorded statement of the 

witnesses to whom he met at the place of occurrence, produced victim 

before the doctor for medical examination and also produced victim before 

Magistrate to record her statement u/s 164 Cr.P.C, collected the medical 

report of victim on 10-02-12. Thereafter finding sufficient material against 

the accused Mokbul Hussain submitted charge sheet vide Ext 6 against the 

accused Mokbul Hussain u/s 376 I.P.C. showing him absconder.  In cross he 

stated house of complainant and place of occurrence is in the same village 

and place of occurrence is house of Golabjan Bibi.  He stated witness Abdul 

Mozid did not state before him that informant/victim in presence of Abdul 

Mozid stated that she had love affairs with accused and accused with promise 

to marry her, had sexual intercourse with informant/victim and as a result 

informant/victim conceived. He stated witness Abu Bakkar Siddique did not 

made statement before him that in presence of Abu Bakkar Siddique accused 

Mokbul had committed rape on informant/victim. He stated as per ejahar this 

is a continuous offence and last incident was took place on 03-10-12 and 

ejahar was lodged on 12-01-12 and informant/victim did not state reason of 

delay in her ejahar.                  

 

DISCUSSION, DECISION & REASON THERE OF:- 

 

15. Prosecution allegation against the accused Mokbul Hussain is that at 

village Hardemara under Chapar PS  accused used to commit sexual 
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intercourse with the informant/victim for about 5 years by fraudulently 

promising her to marry and also induced her to deliver her chastity to 

deceitfully commit sexual intercourse with her and committed rape on her. I 

have scrutinized the case record as well as oral evidence of the prosecution 

side. PW-1 is being victim, is the star witness of this case. Now let me 

analyze evidence on record. 

16. From the evidence of PW-1 it is appearing that in the year 2012 she 

got married with one Nurul Hoque and she lived together with Nurul Hoque 

about 6 years.  Her evidence further shown that prior to her marriage with 

Nurul Hoque she had love affairs with accused Mokbul. She deposed that she 

wanted to marry accused Mokbul but her parents did not agree with the 

marriage and given her marriage with Nurul Hoque. She stated when she 

was leading conjugal life with Nurul, accused Mokbul promised her to marry 

and suggested her to divorce Nurul and committed sexual intercourse with 

her. Then accused refused to marry her.  This shown that victim who is 

married woman started her relationship with accused behind the back of her 

husband and this can be term as extra marital affairs and therefore their 

physical relation appear to be consented one.  On meticulous scrutiny of her 

evidence it is also seen that while she was still wife of Nurul, she started 

relationship with accused Mokbul. Prior to it it is family members of victim 

who do not want to give marriage victim with accused Mokbul though there 

was love affair between PW-1 and accused.  Therefore evidence of victim 

does not shown that accused with promise to marry her committed sexual 

intercourse with the her for about 5 years by fraudulently and also induced 

her to deliver her chastity. PW-1 after her marriage started relationship with 

accused and this can be started only with her consent. Further scrutiny of the 

evidence PW-1 it is seen that she did not made any statement before the 

court that she made her statement before the police in presence of PW-3 and 

PW-4 that she had love affairs with accused and accused Mokbul with 

promise to marry her had sexually intercourse with her  and as a result she 

conceived.  Rather her statement shown that she continued and started 

relationship with accused after her marriage with Nurul. Thus, her evidence is 

not cogent and convincing to the fact that accused had sexual intercourse 

with her with promise to marry her. Her evidence does not bring on record 

the ingredient of section 375 IPC to book accused guilty of offence u/s 376 

IPC.   
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17. PW-6 stated she only heard about the fact that there was love affairs 

in between accused and informant/victim and informant/victim told her that 

there was physical relation in between accused and victim.  Her evidence 

also does not bring any ingredient of cheat and rape.  

18. On scrutiny of evidence of PW-3 it is seen that incident was took 

place in the house of Golabjan Bewa. PW-1 did not stated this fact that 

incident of rape was took place in the house of Golabjan Bewa. This Golabjan 

Bewa was examined as PW-2 but she shown total ignorance about the 

incident. Evidence of PW-3 is that when police came to enquiry he was called  

and in his presence informant/victim stated that she and accused had love 

affairs and accused Mokbul with promise to marry her had sexually 

intercourse with her  and as a result she conceived. But IO of the case stated 

that witness Abdul Mazid did not made any statement before him that 

informant/victim in his presence stated before police that she had love affairs 

with accused and accused Mokbul with promise to marry her had sexually 

intercourse with her and as a result she conceived and thus IO proved the 

contradiction. Informant/victim in her in chief did not stated that she made 

any statement to the police in presence of Abdul Mazid. Therefore statement 

of the PW-3 does not derive any confidence. PW-3 also stated that incident 

was took place in the house of Golabjan Bewa but neither Golabjan Bewa nor 

informant/victim stated that incident was took place in the house of Golabjan 

Bewa.  

19. PW-4 specifically stated that he did not see any incident, only heard 

about the incident and when police came to enquiry the matter, police called 

him and they sit in the house of informant/victim and informant/victim in his 

presence stated that accused Mokbul had committed rape on her. IO during 

the cross stated witness PW-4 did not made any statement before him that 

informant/victim in his presence stated that accused Mokbul had committed 

rape on her. Thus evidence of IO proved the contradiction. PW-4 further 

stated that when police interrogated the Golabjan, Golabjan stated to the 

police that she did not witness the incident but she saw accused and victim 

locked them in the room and accused fled away opening the door of said 

room but this fact is not stated by Golabjan   while adducing evidence before 

the court.  Rather Golabjan shown her total ignorance about the incident 

Even informant/victim did not stated that incident of rape was took place in 

the house of Golabjan.  Thus evidence of PW-3 and PW-4 does not carries 

any weight. Though these PWs stated that in their presence informant/victim 
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stated before the police that accused Mokbul had committed rape on 

informant/victim but IO stated no such statement made before him at the 

time of recording of statement of informant/victim in presence of PW-3 and 

PW-4.  

20. Thus, coupled with the above discussions, I have come to my 

judicious finding that prosecution failed to bring home charge u/s 417/376 of 

I.P.C against the present accused person Mokbul Hussain beyond all 

reasonable doubt and he is acquitted from the charge of section 417/376 of 

I.P.C and is set at liberty. 

21. Bail bond of accused person will remain stands for next six (6) 

months u/s 437(A) Cr.P.C. 

22. Send back the GR case record to the learned committal Court with a 

copy of the judgment.  

23. Given under hand and seal of this Court on this 19th day of February 

2018 at Bilasipara.  

 

 

 

 

      (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III.  
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APPENDIX 

 

PROSECUTION WITNESS:- 

 PW-1 Mrs. X,  

 PW-2 Golabjan Bibi,  

 PW-3 Abdul Mazid,  

 PW-4 Abu Bakkar Siddique,  

 PW-5 Dr. Mrs. Muskura Ahmed,  

 PW-6 Sahera Khatun,  

 PW-7 Rabindra Nath Das 

PROSECUTION EXHIBIT:- 

 Ext-1 Complaint petition,  

 Ext 2- Statement of victim recorded u/s 164 Cr.P.C,  

 Ext 3 Medico legal report,  

 Ext 4 Radiological report,   

 Ext-5 Sketch map,  

 Ext-6 Charge sheet 

  

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


